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MEMORANDUM DECISION ON PLAINTIFF’'SMQOTION TO DISREGARD AND
RECOMMENDED DECISION ON DEFENDANT’SMOTION TO DISMISS

The defendant has moved to dismissthe complaint in this action arising out of an employment
relationship. The plaintiff hasfiled adocument entitled “ Plaintiff’ s Notice of Objection to Affidavit
and Motion to Disregard Inadmissible Evidence” (Docket No. 9), which | construe as a motion to
strike the Affidavit of SheilaM. Herlihy and the exhibits attached thereto (Docket No. 8) filed by the
defendant in support of its argument that New Y ork law appliesto its motion to dismiss. | deny the
motion to disregard and recommend that the court grant the motion to dismissin part and deny itin
part.

I. Factual Background

The plaintiff makes the following relevant factual allegations in his amended complaint.

Theplaintiff, aresdent of Maine, accepted employment with the defendant in 1994. Plaintiff’s
First Amended Complaint and Demand for Jury Trid (“Complaint”) (Docket No. 6) 11, 11. The
defendant isa New Y ork corporationwith aprincipal place of businessin Fort Edward, New Y ork.

Id. 2. The defendant sells commercia valves to the pulp and paper industry. 1d. {8. In 1994,



Patrick Herlihy and Corey Simpson were the sole shareholders of the defendant corporation. 1d. 8.
Early in 1994, Herlihy and Simpson approached the plaintiff, then employed as val ve sales manager
for a corporation in Maine, about coming to work for the defendant. 1d. 119-10. The plaintiff was
then being paid salary and benefits amounting to approximately $100,000 per year. Id. §10. Inor
around October 1994 the defendant hired the plaintiff as an outside salesman. Id. 11.

When the plaintiff was hired, it was agreed by Herlihy, Simpson and the plaintiff that the
plaintiff would initially be paid a salary of $60,000 per year until he proved his commitment to the
defendant, with the expectation that his salary would increase as sales grew. 1d. {12. It wasalso
agreed that if the plaintiff was able to generate sustained sales increases for the defendant’s Maine
territory using less manpower, he would be paid compensation in the form of 10% of the defendant’s
stock, to be paid out over aperiod of fiveyears. Id. 113. Over the next three yearsthe defendant’s
sales in Maine grew despite a reduction in its sales force, but the plaintiff’s base salary did not
increase. Id. §15. Inor around September 1997 Simpson resigned from the defendant. 1d. § 16.

After Smpson resigned, Herlihy asked the plaintiff if he was going to continueto work for the
defendant. Id. 17. Theplaintiff told Herlihy that he did not want to stay because the defendant had
not fulfilled its promisesto increase his salary and provide him with stock. 1d. Herlihy responded by
offering to increase the plaintiff’s salary to $100,000 per year, promote him to vice- president and
transfer 10% of the defendant’ s stock to him “as compensation for his past sales performance and
willingness to remain with the Company.” Id. 118. The plaintiff accepted these termsin or around
January 1998. Id.

Over the next three years the defendant’ s sales in Maine expanded “dramatically,” but the
defendant did not provide the plaintiff with the promised stock. I1d. §19. At the end of every year

after January 1998 the plaintiff wastold by Herlihy that although he had earned the stock, the transfer



could not take place until a legal dispute with Simpson was resolved and various other tax and
accounting problemswere addressed. |d. 20. Based on repeated verba and written assurancesthat
Herlihy intended to honor the promise to provide the plaintiff with 10% of the defendant’ s stock, the
plaintiff continued to work as vice-president for the defendant. 1d. § 21.

In early 2000 the plaintiff told Herlihy that he was going to leave the company if Herlihy did
not begin the process of transferring 10% of the defendant’ sstock to him. 1d. 122. Herlihy responded
by raising the plaintiff’s salary to $125,000 per year, “promising future bonus compensation based
upon the net profits of the Maine operation,” and reiterated his promiseto transfer the stock. 1d. The
parties agreed that the plaintiff would accrue a bonus for 2001 to be paid out as part of his regular
paychecks in 2002 if the plaintiff was able to maintain 2000 sales revenues during 2001 with a
reduction in sales staff. 1d. §23. The plaintiff increased sales revenues in 2001 over 2000 with a
reduction in hissalesforce. 1d. 126. In October 2001 the plaintiff “ again confronted Herlihy about
the unpaid stock compensation” and Herlihy “again promised to effectuate the transfer of stock” to the
plaintiff. Id. §24. The plaintiff’s“bonus expectation for the 2001 year . . . anountsto $25,000.” 1d.
1127. The defendant has not transferred the stock to the plaintiff and has refused to pay the 2001 bonus

Id. 911 25-26. The plaintiff resigned on or around January 30, 2002. Id.  28.
[I. TheMotion to Strike

The defendant contends that its motion to dismiss must be decided under New York law,
although it aso takes the position that the result would be the same under Maine law. Defendant’s
Memorandum of Law in Support of Motion to Dismiss Complaint (“Motion to Dismiss’) (Docket No.
4) at 4-6. In support of its position, the defendant submitted the affidavit of Sheila M. Herlihy, its
vice-president, secretary and treasurer, to which three exhibits are attached. Affidavit [of SheilaM.

Herlihy] (“Herlihy Aff.”) (Docket No. 8) 11 & exhibits. The plaintiff “objectsto the Affidavit andits



associated exhibits as evidence and requests that the Court disregard those materidsin their entirety.”

Motion to Strike at 1. He contends that the court may only consider the allegations in the complaint
and “matters of which the judge may takejudicial notice” in connection with amotion to dismiss. 1d.
at 1-2. He suggests that consideration of any other materials would require that the motion be
converted into one for summary judgment and asserts that “[t]here is not justifiable basis for
conversioninthe present action.” 1d. at 2. Heaso arguesthat the affidavit isunreliable becauseitis
not made on persona knowledge and provides no factual basis for its statements. Id. Finaly, he
contends that the exhibits attached to the affidavit are inadmissible hearsay. 1d.

While amotion to dismissinvoking Fed. R. Civ. P. 12(b)(6) must be evaluated primarily by
considering the allegations of the complaint, the act of determining what |aw must be applied to those
alegations is not and cannot be limited to those allegations. “A federal court which exercises
supplemental jurisdiction over state-law claimsbased on diversity jurisdiction must apply the choice-
of-law rules of the stateinwhichit sits.” Ashmore v. Northeast Petroleum Div. of Cargill, Inc., 843
F. Supp. 759, 772 (D. Me. 1994). Maine law, which provides the rulesto be applied in this case,
requires a court to consider

what state hasthe most significant relation with respect to aspecificissuein

dispute, including the following contactsto the extent that they arerelevant to

the issue: (1) place of contracting; (2) place of negotiation; (3) place of

performance; (4) where the subject mater of the contract is located; and

(5) thedomicile, residence, nationality, place of incorporation, and place of

business of the parties.
Id. at 773 (citation omitted). See Baybutt Constr. Corp. v. Commercial Union Ins. Co., 455 A.2d
914, 918 (Me. 1983), overruled on other grounds by Peerless Ins. Co. v. Brennon, 564 A.2d 383,
385-86 (Me. 1989). The defendant, which takes the position that its motion to dismiss must be

addressed under New Y ork law, must be allowed to present evidence on these factorswithout turning

the motion to dismissinto one for summary judgment, aswas donein Ashmore. See also 5A Charles



Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1364 n. 26 (2d ed. 1990) (listing
cases using affidavitsin connection with motionsto dismiss under Rule 12(b)(6)). Otherwise, anatful
plaintiff could prevent a court from determining whether his action should proceed under the sate law
that should be applicable to his claim merely by omitting certain facts essential to the choice-of-law
issue from his complaint.

An affidavit is required to be made on persona knowledge only when it is presented in
support of a motion for summary judgment. Fed. R. Civ. P. 56(e). The Herlihy affidavit provides
sufficient background information to make its factua assertionsreliable. | do not rely on any legal
argument or conclusions set forth in the affidavit. The affidavit also provides sufficient evidence that
Exhibit A isapublic record, Herlihy Aff. 92, and accordingly not hearsay, Fed. R. Evid. 803(8).
Whileit islikely that Exhibits B and C are records of the defendant’ s regularly conducted business
activity and thus not hearsay, Fed. R. Evid. 803(6), the affidavit does not provide sufficient foundation
for that conclusion. | will not consider those exhibitsin connection with my analysis of the motion to
dismiss. In all other respects, the motion to disregard the affidavit and its exhibits is denied.

[11. Motion to Dismiss
A. Applicable Legal Standard

The motion to dismiss invokes Fed. R. Civ. P. 12(b)(6).! “When evaluating a motion to
dismissunder Rule 12(b)(6), [the court] take[s] the well-pleaded facts asthey appear inthecomplant,
extending the plaintiff every reasonable inference in his favor.” Pihl v. Massachusetts Dep’t of
Educ., 9 F.3d 184, 187 (1st Cir. 1993). The defendant is entitled to dismissal for failure to state a

clamonly if “it appears to a certainty that the plaintiff would be unable to recover under any set of

! The motion itsalf (Docket No. 3) invokes Rule 12(b)(6). The memorandum of law supporting the motion (Docket No. 4)
erroneoudy cites Rule 12(b)(4), which dea swithinsufficiency of serviceof process. Itisclear from the body of thememorandum that
the defendant’s argument is based on a claim that the amended complaint fails to state a claim on which relief may be granted, the
(continued on next page)



facts” Roma Constr. Co. v. aRusso, 96 F.3d 566, 569 (1st Cir. 1996); see also Tobin v. University
of Maine Sys., 59 F.Supp.2d 87, 89 (D. Me. 1999).
B. Choice of Law
The defendant contendsthat this court must apply New Y ork law to hismotion to dismissunder
Maine' s“most significant relationship” test. Motion to Dismissat 4-6. Theplaintiff respondsthat this
test requires the application of Mainelaw. Plaintiff’s Opposition to Defendant’ sMotion to Dismiss
(“Plaintiff’s Opposition”) (Docket No. 5) at 3-5. Because my recommended decision is the same
under Maine law and New Y ork law asto those issuesfor which achoice of applicablelaw must be
made, | need not resolvethisdispute. | will citeto the caselaw of both jurisdictionsin thefollowing
anaysis.
C. Count |
Count | allegesbreach of contract. Complaint 129-34. The defendant arguesthat any breach-

of-contract claim is barred by the statute of frauds. Motion to Dismiss at 6-9.

It is well established that affirmative defenses, such as the failure of a

contract sued upon to satisfy the statute of frauds, may beraised in amotion

to dismissan action for failure to state aclaim. However, itisequally well

settled that, for dismissal to be allowed on the basis of an affirmative

defense, the facts establishing the defense must be clear on the face of the

plaintiff’ spleadings. Furthermore, review of the complaint, together with any

other documents appropriately considered under Fed.R.Civ.P. 12(b)(6), must

leave no doubt that the plaintiff’s action is barred by the asserted defense.
Blackstone Realty LLC v. FDIC, 244 F.3d 193, 197 (1st Cir. 2001) (citations and internal quotation
marks omitted).

Under Maine law,

[n]o action shall be maintained in any of the following cases:

* k% *

subject matter of Rule 12(b)(6).



5. Agreement not to be performed within one year. Upon any
agreement that is not to be performed within one year from the making
thereof;

* k% %

unlessthe promise, contract or agreement on which such actionisbrought, or
some memorandum or note thereof, isin writing and signed by the party tobe
charged therewith, or by some person thereunto lawfully authorized . . . .
33M.R.SAA. 851. The applicable New Y ork statutory provision provides, in relevant part:
Every agreement, promise or undertaking is void, unless it or some note or
memorandum thereof bein writing, and subscribed by the party to be charged
therewith, or by hislawful agent, if such agreement, promise or undertaking:
1. By itstermsis not to be performed within one year from the making
thereof . . ..
N.Y. Generd Obligations Law § 5-701(a) (McKinney 2001).

The only breach of the October 1994 oral agreement set forth in the amended complaint isa
“failure to pay Ingram his earned compensation in the form of 10% of Rencor stock.” Complaint
17 11-13, 19, 25, 28. By itsterms, that oral agreement is alleged to have required the defendant to
“pay out” to the plaintiff 10% of Rencor’ sstock “over aperiod of fiveyears.” 1d. {13. Totheextent
that the plaintiff seeksto recover for an alleged breach of the October 1994 oral agreement, hisclaim
is clearly barred by the statutes of both states quoted above. The plaintiff argues that the statute of
frauds does not bar his claim because “there is no allegation whatsoever in the Complaint in which
Ingram concedes that his right to receive compensation in the form of stock was dependent upon his
performance or continued employment over any specific timeframe,” Plaintiff’s Opposition at 5,
suggesting that he could have completed the required performance over asix or eight month period, id.
a 6 n.2, and because the defendant “obviously had the option of making that payment to him
immediately after he accrued the right to receiveit,” id. at 6. Neither of these arguments savesthis

claim. It is the time set for performance by both parties to the oral agreement, not just for one, that

governs under the respective state statutes. See, e.g., Longcope v. Lucerne-in-Maine Cmty. Ass'n,



127 Me. 282, 284 (1928); Martocci v. Greater New York Brewery, Inc., 92 N.E.2d 887, 889 (N.Y.
1950) (“The endurance of defendant’s liability is the deciding factor.”). The time set for the
defendant’ s performance, by the terms of the complaint, wasfiveyears. Whether the defendant could
choose to perform within ayear instead of over the five-year period specified makes no difference;
such an interpretation would allow most, if not all, oral contractsin which performance over aperiod
longer than ayear is specified to be taken outside the statute of frauds. See Longcope, 127 Me. at 284
(“ Some authorities hold that mere possibility of literal performance within ayear removesthe bar of
the statute. Such is not the law in thisjurisdiction.”).

Perhaps recognizing this infirmity in his claim, the plaintiff makes several dternative
arguments. First, he contendsthat the alleged oral agreement entered into in January 1998, Complaint
11 18, was a separate agreement under the terms of which the defendant was to provide him with the
stock immediately, taking the agreement outside the statute of frauds, Plaintiff’ s Opposition at 7. The
new agreement was made “in exchange for a promise of forbearance from Ingram” and was
conditioned on his “willingness o remain with Rencor.” Id. at 7-8. Contrary to the defendant’s
argument, Motion to Dismiss at 8, the terms of the 1994 agreement as dleged in the amended
complaint did not require the plaintiff to remain employed by the defendant for five yearsin order to
be entitled to the stock, so hiswillingnessto remain on the job in January 1998 was not necessarily a
modification of the initial agreement nor was the alleged second agreement necessarily without
consideration, for purposes of analysis of the amended complaint in connection with a motion to
dismiss. Whilethe amended complaint may accordingly be construed to avoid the bar of the statute of
frauds asto the aleged second agreement, the defendant a so contends that forbearanceisinsufficient

consideration under New Y ork law, making the alleged second agreement unenforceable. Defendant’s

2 The plaintiff does not make this argument regarding the oral agreement aleged to have been entered into by the parties “[i]n early
(continued on next page)



Reply to Plaintiff’s Opposition to Mation to Dismiss (“Defendant’s Reply”) (Docket No. 7) at 3.
Although it citesno Maine case law, the defendant’ sreply can reasonably beinterpreted to assert that
the same istrue under Mainelaw. Id.at 1 n.1. However, in both Maine and New Y ork forbearance
may provide sufficient consideration to support acontract. Zip Lube, Inc. v. Coastal Sav. Bank, 709
A.2d 733, 735 (Me. 1998); Richman v. Brookhaven Serv. Corp., 363 N.Y.S.2d 731, 733-34 (2d Dig.
1975). Totheextent that Count | seeksthe stock based on the dleged 1998 agreement, the defendant is
not entitled to dismissal.
Thisconclusion makesit unnecessary to consider the plaintiff’ sother arguments concerning his

claim to the stock. The only aspect of Count | remaining for discussion isthe plaintiff’s claim for a
bonus, based on the aleged oral agreement of “early 2000.” Complaint  22-23, 26-27. The
defendant contends that this claim is barred by the statute of frauds because the terms of the alleged
agreement provided that the bonus, earned during 2001, was to be paid out in weekly increments
during 2002, over a year after the agreement was entered into. Motion to Dismissat 9-10. It aso
argues that the plaintiff forfeited his right to a weekly paycheck in 2002 when he resigned from his
employment with the defendant, thereby forfeiting hisright to the agreed-upon weekly payment of the
bonus. Id. at 10. Specifically, theamended complaint allegesthat the terms of this agreement were as
follows:

Ingram would accrue a bonus for 2001, to be paid out as part of his regular

paychecks in 2002, if Ingram was able to at last maintain 2000 sales

revenues during 2001 with a reduction in sales staff. The amount of the

bonus would depend on net profits and the overhead costs for the Maine

operation during 2001.

Complaint 1 23. In response, the plaintiff contends that “Ingram’s right depended on the results of

sales over a single calendar year and nothing more,” Plaintiff’s Opposition at 11, but this creative

2000." Complaint { 22.



description of the alleged agreement cannot take it outside the statute of frauds because the defendant’s
performance was not to be completed, by the terms of the agreement, within ayear of the making of the
contract. Theplaintiff arguesin the alternative that this agreement istaken outside the statute of frauds
by the doctrines of part performance and promissory estoppdl. 1d. at 9-12. Hedoes not respondtothe
defendant’ s argument concerning anticipatory breach.

Under Maine law, an employee may not avoid the statute of frauds based solely upon his
detrimental reliance on an employer’ spromise. Searnsv. Emery-Waterhouse Co., 596 A.2d 72, 74-
75 (Me. 1991).% The Law Court rejected promissory estoppel and part performance as a basis for
avoiding the statute of fraudsin the context of employment contracts. 1d. Totheextent that the plaintiff
contends that he is entitled to proceed under a distinct theory of equitable estoppel, Plaintiff’s
Opposition at 12, the amended complaint failsto allege both fraudulent conduct by the defendant and a
detrimental reliance by the plaintiff, both of which are necessary elements of such aclaimunder Mane
law.* Chrysler Credit Corp. v. Bert Cote’s L/A Auto Sales, Inc., 707 A.2d 1311, 1318 (Me. 1998);
Forest City Chevrolet v. Waterford of Portland, LLC, 180 F.Supp.2d 234, 235 (D. Me. 2002). In
New Y ork, promissory estoppel that will bar application of the statute of fraudsrequiresan allegation
of unconscionable circumstances, Swer dloff v. Mobil Oil Corp., 427 N.Y .S.2d 266, 269-70 (2d Dep't
1980), which cannot reasonably be said to have been alleged here with respect to the contemplated
bonus. New York law requires that the acts designated by a plaintiff as part performance that will
avoid application of the statute of frauds be “unequivocally referable’ to the alleged oral promise.

Nelson Bagel Bakery Co. v. Moshcorn Realty Corp., 734 N.Y.S.2d 134, 135 (1st Dep’'t 2001). This

3| find the plaintiff’ sattempt to distinguish Stear ns, Plantiff’ s Opposition a 12 n.3, unconvincing. Whiletheplaintiff hereisnot seeking
to compe the defendant to continueto employ him, heis seeking to enforce theterms of an aleged oral employment agreement. That
similarity is sufficient to make the holding of Stearns fully applicable here.

* The amended complaint does alege that the defendant expected or should have expected the plaintiff to rely on its promise by
“foregoing other employment opportunities’ and that he did so rely, Complaint 1 47-48, but thereisno dlegation thet thisreliancewas
(continued on next page)
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meansthat the actions at issue must be “ explainable only with reference to the oral agreement.” James
v. Western New York Computing Sys., Inc., 710 N.Y.S.2d 740, 742 (4th Dep’'t 2000). Here, where
the plaintiff alleges that his performance with respect to the bonus consisted of “increag[ing] sales
revenuesin 2001 above those in 2000 with atwo-person reduction in hissalesforce,” Complaint 26,
the action at issue may be explained without reference to the alleged oral agreement that he would be
paid abonus. Theplaintiff, by theterms of the amended complaint, was paid $125,000 in 2001 to sell
the defendant’ sproduct. Complaint 1114, 22. The defendant could well have increased salesrevenue
with a reduced staff due to factors independent of the plaintiff’s efforts, or the plaintiff could have
performed hisjob well without the promise of a bonus, as the complaint indicates he had done in the
years before hewas allegedly offered abonus. Complaint 19. Under New Y ork law, when an actis
“equally cons stent with an explanation having abasisin other than the alleged oral agreement, the part
performance relied upon will not remove the agreement from the bar of the statute of frauds.”
Cunnison v. Richardson Greenshields Secs,, Inc., 485 N.Y.S.2d 272, 276 (1st Dep’t 1985) (noting
also that part performance of an oral contract for employment not to be performed within ayear does
not remove the contract from the operation of the statute of frauds). The defendant is entitled to
dismissal of that portion of Count | that seeks payment of the bonus.
D. Count I

Count 1l alleges unjust enrichment. The defendant contends that it cannot be enriched by
retaining its own stock and that the plaintiff’s claim for abonusisbarred by hisresignation beforethe
bonus could be paid out over 2002 in accordance with the terms of the alleged agreement. Motion to

Dismiss at 10-11. The plaintiff responds that he has alleged that the defendant was enriched by

in any way economicaly detrimentd to the plaintiff.

11



“withholding monies repeatedly promised to him and which Herlihy agreed he had fully earned.”
Plaintiff’s Opposition at 13.

Under Maine law, there are three elementsto a claim for unjust enrichment:

[One] a benefit conferred upon the defendant by the plaintiff; [two] an

appreciation or knowledge by the defendant of the benefit; and [threg] the

acceptance or retention by the defendant of the benefit under such

circumstances asto make it inequitable for the defendant to retain the benefit

without payment of its value.
Aladdin Elec. Assocs. v. Town of Old Orchard Beach, 645 A.2d 1142, 1144 (Me. 1994) (citation
omitted). The theory “describes recovery for the value of the benefit retained when there is no
contractual relationship.” 1d. at 1145 (citation omitted).”> Under New Y ork law, aplaintiff alleging
unjust enrichment must show that

(1) defendant was enriched (2) at plaintiff’ sexpense, and (3) that it isagainst

equity and good conscienceto permit defendant to retain what is sought to be

recovered.
Albrechta v. Broome County Indus. Dev. Agency, 710 N.Y.S.2d 709, 711 (3d Dep’t 2000) (citation
and interna punctuation omitted).

Here, the amended complaint, read asrequired in connection with amotion to dismiss, aleges
that the plaintiff conferred a benefit on the defendant, or that the defendant was enriched, by hiswork
as an employee that is alleged to have increased the defendant’ s revenues and by his agreement to
continue working for the defendant after he had announced that he was going to leave. Complaint 1
15, 17-19, 21, 23. The defendant does not argue that the aleged bonus has no value and does not cite

any authority for its contention that the stock hasno value. In any event, the question whether therelief

sought by the plaintiff has any value is not one that may be addressed in connection with amotion to

® Thus, if the plaintiff recoversthe stock on hisremaining contractual dlaimin Count |, he cannot recover itsvaluethrough Count 1. On
the other hand, the defendant’ s argument that Count |1 must fail because the contract that is the basis of Count | is void, Mation to
Dismissat 11, isunavailing becauseaclaim for unjust enrichment isalowed only when the benefit alegedly conferred isnot the subject
(continued on next page)
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dismiss; it isenough that the plaintiff has pleaded the elements of hisclaim. The question whether he
can prove those elements is more appropriately addressed in a motion for summary judgment.
Contrary to the defendant’s remaining argument, the amended complaint does not include
allegations from which the only possible conclusion is that the plaintiff breached an agreement to
continue working for the defendant through 2002 and therefore may not seek payment of the bonus.
Complaint §23. Inaddition, the New Y ork opinion cited in support of thisargument by the defendant
discusses this argument as adefense to aclaim based on contract. Hydraulic Power Co. of Niagara
Falls v. Pettebone-Cataract Paper Co., 191 N.Y.S. 12 (4th Dep’'t 1921). When the absence of a
contract isabasic e ement of the claim, asisthe case with the theory of unjust enrichment, it isunclear
how this argument applies as a defense. The complaint may reasonably be construed to alegein
Count 11, asan aternative theory of recovery to that set forthin Count I, that the value of the plaintiff’s
servicesto the defendant in 2001 isthetota of the compensation paid and the bonusnot paid. Under a
theory of unjust enrichment, it isirrelevant whether the plaintiff remained employed by the defendant
after the benefit was bestowed.
The defendant is not entitled to dismissal of Count I1.
E. Count 111
Count 111 alleges violation of 26 M.R.S.A. § 626, which provides, in relevant part:
An employee leaving employment must be paid in full within areasonable
time after demand at the office of the employer where payrolls are kept and
wages arepaid. . . .
For purposes of this section, the term “employee” means any person who
performs services for another in return for compensation, but does not
include an independent contractor.
For purposes of this subchapter, a reasonable time means the earlier of

either the next day on which employeeswould regularly be paid or aday not
more than 2 weeks after the day on which the demand is made.

* % %

of an exigting contract.

13



An employer found in violation of this section is liable for the amount of

unpaid wages and, in addition, the judgment rendered in favor of the

employee. . . must include areasonablerate of interest, an additional amount

equal to twice the amount of those wages asliquidated damages and costs of

suit, including a reasonable attorney’ s fee.
26 M.R.SA. §626. The defendant contends that, because the statute of frauds bars any claim for the
stock and the bonus, thereis no evidence that the plaintiff was entitled to either as*“wages’ and that the
complaint does not allege in any event that any wages are unpaid. Motion to Dismissat 11.°

With respect to the second point, the Law Court has held that commissions are withinthescope
of the term “wages’ asit isused in section 626. Purdy v. Community Telecomms. Corp., 663 A.2d
25, 29 (Me. 1995). The Law Court also said in Purdy that in creating section 626 “[t]he Legidature
indicated no intent to relieve an employer of its statutory obligations when the computations [of the
amount due] prove difficult,” and that “[t]he employer’ s obligation isto pay the compensation owed
within the time specified by the statute.” 1d. at 28. Given thisholding and the Law Court’ sremarks, |
conclude that it is likely that it would hold that promised bonuses and compensation to be paid in
forms other than cash are within the scope of the statute.

That said, the plaintiff is nonethel ess barred from recovering under section 626 compensation
to which heis not otherwise entitled. | have determined that his claim for the bonusis barred by the
statute of frauds. Accordingly, heisnot entitled to that compensation and may not obtain it through a
claim under section 626. The defendant is entitled to dismissal of so much of Count 111 as seeks
recovery of the bonus.

F. Count IV

Count 1V of the amended complaint assertsaclaim of promissory estoppel; this count was not

included intheinitial complaint, which was the only complaint in exi stence when the defendant filed

® Inexplicably, the defendant citesonly New Y ork caselaw in support of itsargument concerning thisdaim that israised under aMaine
(continued on next page)
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its motion to dismiss. The defendant seeks dismissal of this count in its reply brief. Defendant’s
Reply at 5-6. The plaintiff did not seek |eaveto respond to thisargument. Under New Y ork law, the
only way in which the plaintiff could recover on such a claim under the circumstances of this case
would beto allege a clear and unambiguous promise by the defendant, his reasonable and foreseeable
reliance on that promise, and an injury sustained in reliance on the promise as well as sufficient facts
to demonstrate that it would be unconscionable to invoke the statute of frauds to bar such a claim.

Fleet Bank v. Pine Knoll Corp., 736 N.Y.S.2d 737, 742 (3d Dep’'t 2002). As noted above, the
amended complaint does not reasonably allege unconscionable circumstances with respect to the
alleged bonus. A closer questionis presented on this element by the alleged promise of stock, but asl

have adso noted previoudy, the amended complaint does not allege any injury sustained by the
plaintiff’s aleged reliance, which the plaintiff identifies as his decision to continue working for the
defendant, on that promise. It isfor this reason that the amended complaint failsto state a claim on
which relief may be granted under Maine law as well. The plaintiff cannot avoid the holding of

Searns to the effect that promissory estoppel may not serve as the basis for avoiding the statute of

fraudsin the context of employment merely by alleging promissory estoppel asthe basis of aseparate
count. See Daigle Commercial Group, Inc. v. . Laurent, 734 A.2d 667, 672 (Me. 1999); Popanzv.
Peregrine Corp., 710 A.2d 250, 252 (Me. 1998). Accordingly, the plaintiff may not recover the
alleged bonus or the stock allegedly promised in 1994 through Count 1VV. With respect to the stock
alegedly promised in 1998, the amended complaint does not allege any detrimental reliance by the
plaintiff, a necessary element of the claim. Struck v. Hackett, 668 A.2d 411, 420 (Me. 1995). The
amended complaint alegesonly that “ Ingram accepted these terms and remai ned with the Company.”

Complaint 9 18. Ingram does not alegethat at the time he chose to remain in the defendant’ s employ

gatute. Motion to Dismissa 11; Defendant’s Reply at 7.

15



he had a higher-paying job offer that he thereby choseto forego. Nor can he otherwise allege that he
would have received the stock if he had left the defendant’ s employ or that he necessarily would have
found work at ahigher salary if he had done so. No reasonable inference of adetriment to the plaintiff
resulting from his alleged reliance on the 1998 promise of stock can be drawn from the allegationsin
the amended complaint. Accordingly, the plaintiff hasfailed to allege aclaim for promissory estoppel
on which relief may be granted under Maine law.
The defendant is entitled to dismissal of Count IV.
V. Conclusion
For the foregoing reasons, | deny the plaintiff’s motion to disregard and recommend that the
defendant’ s motion to dismissbe GRANTED asto Count IV and those portions of Counts| and 11 that
seek recovery of abonus or are based on an aleged oral agreement reached in 1994, and otherwise
DENIED. If the court adopts my recommendation, the following claims set forth in the amended
complaint will remain viable: the claim for stock set forth in Count | based on an alleged oral

agreement reached in 1998; the claimsin Count Il; and the claim for stock set forth in Count 111.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 25th day of June, 2002.
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